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BeforeSTEELE, Chief Justice]ACOBS andRIDGELY, Justices.
ORDER

This 8" day of March, 2011, it appears to the Court that:
(1) Joseph Jacklin, appeals from his Superior Courticaans for

possession with intent to deliver cocaine and raamtg a dwelling for the
keeping of controlled substances. Jacklin conteghds (a) the Superior Court
erroneously concluded that the administrative $ean€ his home satisfied
probation and parole guidelines; and, (b) the “N&agtle County Safe Streets Unit
iIs designed to deliberately outflank the United t&taand Delaware State
Constitutions” and the Unit’s actions unconstitnadfly violated his rights under
both. Because the trial judge did not erroneowddyy Jacklin’s motion to

suppress and we find no merit to Jacklin’s secagdraent, we AFFIRM.



(2) Delaware Department of Corrections Probatiorfic&f William
Dupont received a tip that Jacklin was involved in sellimarijuana and crack
cocaine. Dupont checked Jacklin’s probation staiud discovered that Jacklin
had unreported motor vehicle violations and poboatacts which violated the
terms of his probation. Dupont and his supervismrducted a case conference in
which the supervisor granted Dupont permission dadact an administrative
search of Jacklin’s residence. Dupont attempteelaach at Jacklin’s residence but
Jacklin was not home. Dupont took no further arctlwat day.

(3) Approximately a month later Dupont received infotima from an
additional independent source that Jacklin wasggetharijuana and cocaine out of
a white work van. Dupont conducted another casdecemce, after which his
supervisor reapproved the search of Jacklin’'s eemid. The next day, while
surveilling Jacklin’s residence Dupont watched lacknd another man leave
Jacklin’s residence and get into a white van. Duipollowed the van and watched
it make two turns without signaling, Dupont thetayed that information to New

Castle County Police Detective Brian Shahan, wit@ated a traffic stop.

' Dupont was a member of the New Castle County SméeS Unit, “a collaborative operation
or agreement between County Police and Delawargafom and Parole.” (App. to Op. Br. at A-
29).

?Shahan observed that, despite the fact that iraiasg that day, the van did not have its
headlights on. App. to Op. Br. at A-24.



(4) Both Dupont and Shahan participated in the trasticp and both
noticed a strong smell of marijuana and observddntbshavings” in the van.
Shahan arrested Jacklin and the driver of the vanthat time, the van’s driver
admitted that he had marijuana in his boot, and dbupetrieved it. After the
traffic stop, Dupont informed Jacklin that he wasng to administratively search
Jacklin’s home. Jacklin then told Dupont that ned the marijuana seized from
the driver’s boot but that it was only for recreatil use. While they were waiting
to start the administrative search, Jacklin tolgppént that he would find marijuana
in the kitchen drawer.

(5) The State charged Jacklin with possession withninte deliver
cocaine, maintaining a dwelling for the keepingoitrolled substances, and other
related offenses. On September 22, 2010, a Supg@ort judge denied Jacklin’s
motion to suppress the seized evidence. He held Dlipont validly searched
Jacklin’s home because he received his tips frgreaiously reliable source, and
Jacklin’s probation violations and criminal histocyeated sufficient reasonable
suspicion to conduct an “administrative” searclaxtklin’s home.

(6) On September 27, 2010, a Superior Court judge faawklin guilty
of possession with intent to deliver cocaine andntaming a dwelling for the
keeping of controlled substances and sentencedtmifour years at Level V,

followed by one year of Level Il probation.



(7) We review a trial judge’s denial of a motion to prgss after an
evidentiary hearing for an abuse of discrefiofo the extent the claim of error
implicates questions of law however; our standdnggiew isde novo.*

(8) Itis established law that “[p]robationers do navé the same liberties
as ordinary citizens;”and that the unique nature of probationary supemi
“‘lustifies a departure from the usual warrant anocbpble cause requirements for
searches® A probationer’s special status notwithstanding, weerantless search
must still be “reasonablé.”We have explained that a warrantless administrative
search of a probationer's home requires the probaifficer have a “reasonable
suspicion” for the searc¢h“Reasonable suspicion’ exists where the ‘totatifythe
circumstances’ indicates that the officer had atipalarized and objective basis’

for suspecting legal wrongdoing.”

®Yerrav. Sate, 958 A.2d 825, 828 (Del. 2008) (citimpnald v. Sate, 903 A.2d 315, 318 (Del.
2006)).

“1d.

®|d. (citing McAllister v. Sate, 807 A.2d 1119, 1124 (Del. 2002)).
®1d. (citing Fuller v. Sate, 844 A.2d 290, 292 (Del. 2004)).

“1d.

81d. (citing Donald, 903 A.2d at 318-19).

°1d. (quotingUnited States v. Arizu, 534 U.S. 266, 273 (2002)).



(9) The General Assembly has enacted laws consisteth wiis
paradigm. First, the General Assembly has auwtbdrprobation officers to arrest
probationers for a violation of any condition obpation’® Second, the General
Assembly has authorized probation and parole offide effect searches of the
individuals that they supervise in accordance wihpartment of Corrections
procedures’ The Department of Corrections has adopted regulsitgmverning
warrantless searches of probationers in accordaitoel1 Del.C. § 4321(d)?

(10) In Serrav. Sate,*we explained how those regulations operate:

Th[e] regulations provide that, absent exigentwimstances, a
probation and parole officer must obtain the aparoef a
supervisor, manager or director before conductisgaach. The
officer and the supervisor must “hold a case canfee using
the Search Checklist as a guideline” unless “exigen
circumstances exist forcing the officer into action

“Generally, the following factors should be consete when
deciding whether to search: [1] The Officer hasvdaalge or
sufficient reason to believe [that] the offendersgeEsses
contraband; [2] The Officer has knowledge or suffit reason

1911 Del. C. § 4334(b) (“The Commissioner, or any probationasffj when in the
Commissioner’s or probation officer’s judgment #héas been a violation afiy condition of
probation or suspension of sentence, may arrebtgabationer without a warrant. . . .”)
(emphasis added).

111Dd. C. § 4321(d) (“Probation and parole officers shallreiee the same powers as
constables under the laws of this State and maghuairsearches of individuals under probation
and parole supervision in accordance with Departpetedures while in the performance of
the lawful duties of their employment . . . .”).

12 see Delaware Department of Corrections Bureau of Conitg@orrections Probation and
Parole Procedure No. 7.19 (amended effective JuR@d.).

13958 A.2d 825 (Del. 2008).



to believe [that] the offender is in violation ofobpation or
parole; [3] There is information from a reliablefdmant
indicating [that] the offender possesses contrabandis
violating the law; [4] The information from the orvimant is
corroborated; [5] Approval for the search has bebtained
from a Supervisor.” Under those regulations, a atiolm and
parole officer must have personal “knowledge orfisieht
reason to believe” or must have received “inforomatirom a
reliable informant” that the probationer or paroleessesses
contraband, is in violation of probation or paraejs violating
the law. Thus, Delaware law does not permit suspless
searches of probationer or parolee residetices.

(11) In this case, after receiving the first tip aboatklin, Dupont checked
Jacklin’s probation status and learned that “he imadrred new motor vehicle
charges and according to [the] case notes, hagdfad report any of those new
charges or police contacts with [the] probationiceff™®> Jacklin violated the
conditions of supervision when he failed to repbd charges and police contact.
Consequently title 11, section 4334(b) of the DeleenCode authorized Dupont to

arrest Jacklin without a warratft.

1d. at 829 (quoting Delaware Department of Correcti®ngeau of Community Corrections
Probation and Parole Procedure No. 7.19 § VI).
1°App. to Op. Br. at A-24.

16 see Serra, 958 A.2d at 829 (quoting Delaware Department afr€ctions Bureau of
Community Corrections Probation and Parole Proeedtiar. 7.19 § VI).



(12) After his arrest, Jacklin admitted that he co-owrted marijuana
Dupont seized from the van’s driver. Further, when Jacklin and the officers
arrived at his residence, he *“willingly admitted [Dupont] that there was
marijuana located in the kitchen drawé&t.” At the point Dupont conducted the
search of Jacklin’s residence, he had supervisgroapl to conduct an
administrative search and Dupont conducted theckaarsubstantial compliance
with Department of Corrections regulations.Accordingly, the Superior Court
judge did not erroneously deny Jacklin’s motiosuppress.

(13) Jacklin also argues the “the New Castle County Saifeets Unit is
designed to deliberately outflank the United Statmsd Delaware State
Constitutions, by using probation officers as allshg horse’ for the Police to
conveniently bypass the search warrant requirefiféntHowever, the United
States Supreme Court and the United States Codpodals for the Third Circuit

have rejected such “stalking horse” arguments unter United States

7 App. to Op. Br. A-25, A-27. The officers did netad Jacklin hisiranda rights prior to this
statement, but Jacklin made the statement vollyitaot as a result of police questionirgge

App. to Op. Br. at A27Culver v. Sate, 956 A.2d 5, 22 (Del. 2008) (citingplson v. Sate, 900

A.2d 639, 644 (Del. 2006) (“[A]n officer cannot beld responsible for an unforeseeable
statement by the suspect. An interrogation onlyeipasses actions or words by the officer that
he or she should have known would elicit an inanaing response.”).

18 App. to Op. Br. at A-31

19 See Pendleton v. Sate, 990 A.2d 417, 420 (Del. 2010) (“[P]robationerataparolees’ status
curtails their rights; consequently, substantiahpbance with departmental regulations is
satisfactory evidence of reasonableness in Delalyare

20 Appellant’s Op. Br. at 14-16.



Constitution® “[Jacklin’s] argument under the Delaware constitntihas been
waived because he has made only a conclusory thaitrthe probation and parole
administrative search here, under the circumstamtescribed, violate the
Delaware constitution before the Superior Court #msl Court.** We, therefore,
find no merit to Jacklin’s second argument.

NOW, THEREFORE, IT IS ORDERED that the judgmentttué Superior

Court is AFFIRMED.
BY THE COURT:

/s/ Myron T. Steele
Chief Justice

21 See U.S. v. Knights, 534 U.S. 112, 122 (U.S. 2001) (“[W]e have beewilling to entertain
Fourth Amendment challenges based on the actuaations of individual officers.”) (quoting
Whren v. United Sates, 517 U.S. 806, 813 (1996 )nited States v. Williams, 417 F.3d 373, 378
(3d Cir. 2005) (*’Stalking horse’ claims are necady premised on some notion of
impermissible purpose, binights found that such inquiries into the purpose undiegha
probationary search are themselves impermissiBie also United Sates v. Brown, 346 F.3d
808, 810-12 (8th Cir. 2003Ynited Satesv. Tucker, 305 F.3d 1193, 1199-1200 (10th Cir.
2002);United Satesv. Stokes, 292 F.3d 964, 967-68 (9th Cir, 200Pited States v. Reyes, 283
F.3d 446, 463-64 (2d Cir. 2002)).

22 See Culver v. State, 956 A.2d 5, 21 n.56 (Del. 2008) (citidytiz v. Sate, 869 a.2d 285, 291
n.4 (Del. 2005)) (“The proper presentation of daged violation of the Delaware Constitution
should include a discussion and analysis of omaare of the following criteria [textual
language, legislative history, preexisting state, Istructural differences, matters of particular
state interest or local concern, state traditiang, public attitudes].”).

8



